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HEADQUARTERS EIGHTH ARMY 
' - ' ' United dTtates Army 

Office of .the Staff Judge'Advocate 


Yokohama, Japan 
22 November 1948 


UNITED STATES OF AMERICA VS KENTCHI OGIHARA 

Review of the Staff-Judee Advocate 

■ ■ ••• \ - 

T 1 *^ The „attached record of trial of Kenichi Ogihara at Yokohama, 

Janan, from 9 July 1948 to-14 July .WS'-by.® Military Commission 
appointed by oaragranh 1, Special Orders No. 1D3, Headquarters Eighth 
Army, dated 8 July 1948, having be'en referred to the Staff Judge Advo¬ 
cate, this review thereof is. submitted to the Commanding General. 


• Personal Data Concerning Accused 


NAI’IS: Kenichi Ogihara ;.v. 

AGE: Not shown 

RESIDENCE: 38 Akita-Shi, Eodpno, 
Haramachi ‘ . * 

MARITAL-STATUS.: Single. <• . 
pJELATIVES: Not shewn . ■ 

EDUCATION;: 8 years schooling 
VOCATION: Not shown 
MILITARY CAREER: Japanese Army 
from 15 February"' 1944 to ID.* 
September 194*.' Highest Grade, 
First Class Private ; .. 


-DATE OF. CONFINEMENT: 7 November- 

1947 

• DATE OF ARRAIGNMENT: 9 July 1948 

PLACE OF TRIAL: Yokohama, Japa 
PERIOD OF TRIAL: 9 July 1948 t 
•14 July 1948 

DATE OF SENTENCE: 14 July 1948 
SENTENCE: CUL for four (4) vea 
CLEMENCY RECOFI’ENDED BY CO^'IFS 
No 


] 


.2* .Synopsis of Charges, Pleas, Findings and Legal Sufficiency: 


Charge and Specificatio ns Pleas 

Charge (As amended, R 7): That be-' ~ NG 
tween -ID November, 1944 and 15 
January -194?, at the times and Places 
set forth in the specifications here¬ 
to attached and during a time.of war 
between the United States of America, 
its Avllie.s and Dependencies, and 
Japan, did violate the Laws and-' 

Customs of Far. ' 

Sp 1 (As amended, R 7): That be- NG 

tween1? November 1944 end ID 
January 194*, the accused did will¬ 
fully mistreat and abuse James Hi • 

Farmer, an American Prisoner of Far, - 
by beating him. ' 

Sn 2 (As amended, R 7): Tfc^t be- NG 

tween. 15 November 1944 and 15 
January 194D, the accused did will¬ 
fully and. unlawfully mistrteat and- 
abuse Leonard-M. Browder,-. sn Ameri¬ 
can Prisoner Of Far, by beating him. 

Sp 3 (As amended, R 7 )' That be- NG 

tween 1* November 1944 and 3,D 
. January 194?^ the accused did will.* 
fully and. unlawfully mistreat and 


Findings 


Legally 

Sustained 
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abuse- Charles R> Bolt^ an American 
Prisoner of War,by beating him* 

- • - 

Sp 4 (As amended, R 7 ); That be-' 
tween 15 November 1944 and 15 . 
January 1945, the accused did will¬ 
fully and unlawfully mistreat and 
abuse Elmer E. Bowers, an American 
Prisoner of Far, by beating him. 

Sp 5 .(As amendedj R 7 ): That be¬ 
tween 15 Hove fiber 1944 and 15 
January 1945, the accused did will-' 
fully and unlawfully mistreat and 
abuse Jock K« Brundage, an American 
Prisoner of far by beating him. 


Sp 6 (As amended, R 7 ): That be- NG NG 

tween 15 November 1944 and 1 * 

January 1945, the accused did will¬ 
fully and unlawfully mistreat and 
abuse Raymond O'Connor, an American ‘ 

Prisoner of War, by- beating him. 


Sp 7 .(As amended, R 7): That , be-’ NG NG 

tween IF November 1944 and l e 
January 1945,- the accused did will¬ 
fully and unlawfully mistreat and 
abuse Edward' Sergeant, an American 
Prisoner of Far, by beating him. 

Sp S (As amended, R 7 ): That be- NG ■ ■ ■-<-i G 

tween 15 November 1944 and IF 

January 1945, 'the accused did will- ..- 

fully and unlawfully mistreat and 
abuse Richard V-'atson, an American 
Prisoner-of War, bv beating him. 


Sp 9 (As amended, R 7 ): That be- NG 7 NG- 

tween 15 November 1944 and.IF 

January 1945, the accused did will- t “ 

fully and unlawfully mistreat and . ; 

abuse Mavis S. Brown, an American 

Prisoner of War, by beating him. . r. ' 



Sp 10 (As amended, R 7 )j That be- ■ NG ' . G - - • . - No'-' 

tween 15 November 1944 and 15 _ 

January 1945, the accused did will--Y‘~ ; T 

fully and unlawfully mistreat and 

abuse Pat Roi.-ell, an American • - >-■' .<• - 

Prisoner of War, by beating him. ■ : • . .. ;. 

; : ... .....-*. 

S P 11 (As amended, R 7)s That be<- NG -NG >•’ 

tween 15 November 1944 and'iF 1 j - ; • 

January 1945, the accused'-did will¬ 
fully and unlawfully mistreat arid‘'7- v’--- • 

abuse Herbert F. Mprkland, an Ameri¬ 
can Prisoner of War, by beating Him; - ' 

Sp 12 (As amended R 7): That be-< NG G^- - 1 ;No 

tween 15 November 1944 and IF j ‘ ^ 

January 1945, the accused, did will¬ 
fully and unlawfully mistreat and 
abuse Percy. C. Mooney, an American^ : •• 

Prisoner of War, by beating him;' 
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Sp 13 (As abended If?): That he- NG 

tween 1? November 1944 and 15 i' ' 

January 1945* the accused did Will¬ 
fully and unlawfully mistreat and. . . 

abuse Falter R. Samson, an American : . 

Prisoner of' War',: by beating him*: 

Sp 14" (A§ amended'R ?): That be- ' NG 
tween 15 November 1944 and 15 
January 1945,,, the accused did will¬ 
fully, and-unlawfully mistreat and 
abuse Lawrence E : , Stubblefield, an 
American Prisoner of Far, by beating. o-• 
him. Vmi . • ' 

Sp 15'(As amended N 79; That be- NG G Yes 

tween 15 November 19.44. and: 15 

January 1945, the accused did will- . 

fully .and.'unlawfully, mistreat'end . 

abuse Albert L. Fr.pt z-, ,an : American • 

Prisoner of-/Far ? by : be acting' -him. 

Sp 16- (As amended R 7): That be- . ■ NG 0 Yes 

tween 15 November 1944 and 15 
January 1945v the acppsed'did, will¬ 
fully and/Unlawfully mistreat, abuse 
and beat numerous’American Prisoners 
o;f 'War. , . 



'• *3'l i Summary of the Evidence : 


anu- 


p. : ‘ For the Prosecution ^ 


-Vs i . ' 

; General ; '■ The accused was identified as Xenichi Ogihara, 
a First Class Private in the Japanese Army, who served as a soldier 
'guard at, Sendai Area Prisoner of War Camo Number 6, Fanawa," Japan, 
from. 15 November 1944 to 15-,January 1945 (r 44 , 5;4, 5P ? 66). His 
nickname,s were "Nigger", "The Big Nigger" and "The Big Negro" 1 (Ey 9, 
12 , - 15 , ,1P, 21, 23 and 28 ; R- 32, '33). 


As to Specifications 1 and 2 ; Not guilty 


at 


^eaten 

"Big 


• V• ... As to Specification 3 : Charles Ruby Bolt was a PW 

Hanawa from 6 September 1944 until 16 September 1945* He was 
over the head with a rifle by a guard known as "Big Negro" or 
Nigger! 1 , -because he -got Up at night to make toilet without nutting 
nis cap. He was beaten to the ground, with the rjfle and when 
attempted to get -up was beaten and kicked in the chest (Ex 3? 
davit of PF Bolt, datedl.6: September--1946). 


ov 


he 
affi- 


As to Snecif" 


cation 4 ; 
as a 


_ (1) Elmer E. Bowers left the 

Philippines for Fanawa, Japan, as a PF, on 17 August 1944 and remained 
at Kanawa until 16 September 1945. F r Eowers J and -PF '“atson were beeta 
in November 1944 by "Big Nigger" and two other guards- for attempting 
to. smuggle, wood into P’ r quarters. "Big Nigger!, 1 \ made'.thfem stand at 
attention,"ahdBhed; tv/o guards slap-.them repeatedly.- PF Borers des¬ 
cribed ^Ei.g/Nigger 1 ! as "six feet.tall", "190 pounds" and "very dark 


skinned" ; (Ex 4, affidavit of PF Bowers, dated '16 .August 1946). 


— . ; "... ..(2) Percy C. Fooney, a P r at 

Hanawa from 9 September 1944 until 16 September 1945, states that in 
the middle of January 1945, "Nigaer" beat PF Bowers over the head and 
about the body for'five minutes with a rifle butt during the daytime 
in the barracks as a result of which beating, F Bowers was confined 
to quarters, for three days',(Ex 5.» affidavit of PF Foonev, dated 27 
October *1945); ! FP, v oon&3£Fwas-beaten for five minutes with a rifle but 
by "Nigg,er";at-:the- same time that "Nigger" beat FF Bowers, about the 
middle:of January 1945, for. smoking (Ex 10, affidavit of F' Fooney, 
dated 27 'October ' 
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' . A,’!',, As' tp Specifbcatf ons 5 . 6. and 7 ; Not guilty. 

■ ^' ■' ' ' AS- to .SpeciTlcation 8 ; Same evidence (as to PV' V 

1 s stated i*v paragraph i under Specification 4 above (Ex 4 >. - 

' i" (‘ ' • r *■ 'i - •' f’ ;i : iv '-_ *'= *: j« *■*;'* i '■ • < t . 

r • • 1 • £* - t. As to Specification 9 s Not guilty. 

I -’-A f V ; •-•4* : ..oA V 

As .to ‘Specif:! cat Lon 10: Leonard 0. Larsen, a PV ; at 


Fa t s on) 



minutes yi.ith his. fists, knocking Howell, who was ill at the time, down, 
three times. He the,n forced PV7 Howell to stand at attention in the 
snow, for two hours, while guards beat him at internals. PF Larfen: 
describes ".Nigger" as about. five 1 feet ten inches tall, "burlv, excep¬ 
tionally ugly-,, black close cropped hair, 17 * lbs. and bad gold teeth" 
(Ex 7,.. affidavit of pr Larsen, dated 29 September 194*), ' 

* - • ' i ' 

As to Specification/* 11 ; Not -guilty.. 

As to Snecification 1,2 ; Percy C» Foonev 55 PV : at Hanawa 
from .9 September 1944 until 16 September' 1945, at the same time 
"Nigger" beat FT Bowersabout the nr'd.dle. of January 194*, was also 
beaten about the head and body for five minutes by the "Nigger", caus¬ 
ing body bruises,: a black eye and bloody nose. "Nigger" said he heat 
them.for smoking (Ex . 10 K. A A “ ' 

s to .Spec-ification 11 : "'alter R, Samson, a F*' at Hanawa 



ie 

, J . ... ____ _ _ __ _ c .„__..iuaht 

him .and made ham. stand at attention in the snow for forty-five minutes 
while-,he, .and three other* guards* beat him with fists and rifle butts, 
Tt’o "of the guards/were called "Negro" and "Rlinkev" (Ex 11, ‘ affidavit 

'.I2;.;6'crt-Gl)te , r * P v " Samson identifies a nhoto- 

gra'bh of the accused'bs the ; guard-^vhose nickname was "The Pig Nigger" 
(Ex.’.ii^ jA a^Pidavit of PF * Samson, dated 12 January 1948). The ohoto- 
ggbnh''identified "by PF' 'Samson is 'a print of the same photograph iden¬ 


tified by oPher 
"The Nigger" and 


pr 1 


s aS- "The Pig Nigger" (Ex 
"The Bic Nigger" (Ex 21). 


1 *, 18 and 21 ) and as 


5'":.:A" :! A. A" - As to Specification 14 ; Lawrence E. Stubblef ield, a PF. 
at ! Rarj.awa from 9 September 1944 until 13 September 194*, about January 
I. 945 , was caught trying to smuggle wood into camp and was beaten over 
the head and body until senseless by a guard called "The Big Nigger". 


He describes "The 
175 pounds" in we 
star private" (Ex 
1945). -• . 


’ig Nigger" as "five feet ten inches tall" 
"very dark-complexioned" an' 3 as a 


"170 to 
or two 


13, affidavit of PV' Stubblefield, dated 


one 
12 Octo v 


er 


A;A As' to~ S Pec 1 f i e a t-i on 1 * ; Albert L. Protz, a FV’ at Hanawa 

from’9 September 1944 until 17 August 194*, states that a guard called 
'/The Big Nigper", who was-a guard at the camn from 15 December 1944 
until 15 January 1945, took-three packages of cigarettes from him and, 
when he complained,, cad-sed"him/to stand in front of the guardhouse in 
zero.weather, without cap or coat, for three hours, while "The Big 
Nigger" and other guards'beat’him (Ex 14, affidavit of P ir Protz, dated 
2-VJanuary C 194P). PW Protz also bdenti f ies a ohotoeranb of the accxiSec 
asAVf[hS;Bfg,;:Niggef" : (;Ex 15). 

-A- As to Spepification. 16 ; 

\ ' Was ...beaten by 

:3JJQ 4)12 J &&*£, fij J A 


(1) P r Bolt states that nearly 
"Big Nigger" for no reason ('Ex 3) 


- 4-‘ X, a 


(2) pv Frown states th^t a guard 
'At J the bunkhouse door at assembly time 
the door heavily with bis rifle, knock¬ 
ing :'fieri ' -'He^&tatSS ; "Figger" was 0 guard for about six weeks 
nrior to the last of Nby®mbei>'.1944, (Ex 6). 



c! ;c j L‘jJ‘.ACJ 

-C^'i 


J i-'vvi - , ; .j ; A. 
:*.gv,.i: - 
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„. „ :.- • t -•'• (3) PF Protz states that the 

"Big Nigger" was always beating up American PF's, that he would stand 
at the gate and hit PF’s/as they returned from work, that he went 
through the barracks at night and made the men go outside and stand at \ 
attention, .without clothing, in^ zero weather and that not a day passed 
that he did not beat un a couple of PF’s. He states the "Big Nigger"' 
was a guard at the camp from 15 December 1944 until 15 January 194* 

• / _8 WI identifies a- photograph of the accused as the "Big 

Nigger" (Ex 1*). ‘ 6 

, , ' . (4) PF Howath (Horvath) states 

r Big Ni g? ar "> who wrs 9 guard at the 
camp from 15 December 1944 to 15 January 1945, beat many PWs, that 

he tied two PF's, who were sick in quarters, to stanchions in the 
barracks and beat them with a stick of firewood so badly that one man 
W9S £® ,T!0 Y®d to the hospital, and that he himself was forced to stand 
at attention in the snow by the "Big Nigger" for four hours in zero 
er V ( during which time he beat him every thirty minutes (Ex 16). 

PF Howath (Horvath) identifies a photograph of the accused as the "Big 

Nigger" (Ex 1*). 6 

v v (5) P 1Fr Boyd states that, in 

November 1944, the gate guards would take from the PF's rotten mine 
timbers, which they had brought from work with them and'would beat the 
PF swith them. One of these guards, who was about six feet tall, was 
named "Big Nigger" (Ex 17). ’ 

. _ ■ (6) PF Garza identifies a photo¬ 

graph of the accused as "The Big Nigger" and states that, in January 
1945, he made three Prisoners of War stand in the snow "until their 
feet were frost bitten or frozen" (Ex 18 ). 

_ _ . ■ (7) PF Goodman, a PF at Hanawa 

from 13 September 1944 until 17 August 194*, states that one of the 
guards whom he saw beat PW»s was known as "Nigger". He described the 
"Nigger" as "35 years old, 5 T 9" tall", weight "about 180-190 pounds" 
having an "extremely dark complexion" and "a large round face" (Ex 19), 

• (8) PF Montgomery states that 

civilian guides and guards assisted sick prisoners to and from the 
mines by striking them with sticks and rifle butts".and that one of 
the guards nicknamed "The Nigger" continually beat prisoners with 
sticks and rocks. "The Nigger" beat a tubercular prisoner, who "fainte( 
on his way to work at the mines, with a club. The man never came to 
and was finally carried back to camp, still unconscious" (Ex 20). F" 
Montgomery identified three photographs of the accused as "The Big 
Nigger" or "The Nigger" who constantly beet - FW's and who announced on 
Christmas Day 1944 that he would not beat anyone on that day (Ex 20, 

21 ). ’ 

( Q } PW Mnpnl oh -t-hof- ‘t'hp 

guard known as the "Big Nigger" repeatedly made men stand in the snow 
at attention for hours at night, after first beating them ud, for such 
offenses as not wearing a hat while going to the outhouse or wearing 
a hat on entering the barracks. He describes the "Big Nigger" as 
having a "negroid cast of features and dark complexion" and as "heavilv 
built, weight about 180 lbs, about 5' 10" tall" (Ex 22). ■PF Muenich 
identifies a photograph of the accused as "The Big Nigger" (Ex 23). 

(10) PF Tripp states that, on 15 

January 1945, he was beaten by the "Big Nigger" for trying to bring 
wood into nuarters for fuel (Ex 2*). 

* ( T 1 } pl* T chhiiT*ri cpc f hpf 

during the winter of 1944-45, he received a beating with a rifle butt 
from a guard known to the PF's as "Big Nigger" for not chopping wood 
for the guardhouse after he had been ordered to chop the same wood for 

(p * of } i Ogihara Case fr27§9^ : h"P s: ^ www i e § a i" to °i sor s/ c *oc/8ce56a, 
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. the Headquarters and the W barracks by the Japanese Camp Commander. 
He describes "Big Nigger" as five feet ten inches tall, weight about 
150 to 160 pounds. On another occasion, during the winter of 1944- 
1945. PW V'ashburn states "Big Nigger" beat him with his fists for 
about seven minutes for no apparent reason (Ex 26). 


(12) Ogihara, Kenichi, the accused, 
in a statement under oath, states that he was a Prisoner of War guard • 
at Prisoner of War Camp No 6 in Fanawa from 19 December 1944 to 19 ; 

January 1949 and that his picture appears in a group photograph taken 
a't the camp on Christmas Day 1944. He states Major Fleming’s picture 
also appears in the photograph. He admits that when he was a 
gate guard he slapped FW's for not saluting him and that when they-were 
late for formations he also slapped themv He denies that he ever 
struck PW’s with his rifle butt or ever ; caused them to stand at atten¬ 
tion in the extremely cold weather (Ex 27). 


(13) Major Elmer P. Fleming, a 

PW at Hanawa, identifies the accused in the group photograph taken on 
Christmas Day 1944 as "The Big Negro". He describes him as "about 5 
feet 6 inches in height, weight approximately 135 pounds, dark com¬ 
plexion, thick lips, and with two front teeth crowned with silver." 
Major Fleming states that as weli as he can remember the accused was a 
two star private (Ex 28). r ,/: 

(14) The prison record of Sugamo 

Prison shows that the accused weighed 150 pounds and was 5 feet 7t 
inches in height and that he was confined on 7 November 1947 (Ex 29). 


(19) PW Canfield states that the 

,J Big Nigger" was a guard at the camp for about two. months, that "he 
was one of the most active guards in mistreating prisoners," that he 
would usually hit. with his fist and occasionally with his rifle butt, 
prisoners attempting to smuggle in wood or who did.not salute when 
passing the guardhouse or who had buttons missing from their clothing. 
He states that the names of the PW’s mistreated by "Big Nigger" would 
almost include a roster of the camp (Ex 30). 

b. For the Defense : 


As to Speci fi cation 3 : Accused did not know P ,r Bolt (R 55. 

56). 1 ' 

As to Specification 4 : Accused did not beat and abuse P T - 
Bowers (R W. ‘ 

As to Specification 8 : Accused did not mistreat or abuse PW 
Watson (R 56 ). 

‘ As to Specification 10 : Accused did not mistreat, abuse or 
beat Powell (R 5.6). Accused did not have gold teeth as PW Larsen 
states. He had no crowns or fillings in his teeth until 2 8 June 1946 
when he had silver crowns put on the first and second incisors (R 40, 
41). 

As to Specification 12 : Accused did not mistreat or abuse 
PW Mooney (R 56). 

. As to Specification 13 t Accused did not mistreat, abuse or 
beat PW Samson (R 56). 

As to Specification 14 : Accused did not strike, e v use or beat 
PA’ Stubblefield,. Accused did not hit PW .Stubblefield over the head 
and body uhtil he was senseless <R 57). 

As to Specification 19 : Accused did not strike, beat or abuse 
PW Protz (k 97). • 
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As to Specification 16 ; Direct. Examination t Accused slapped 
two P' : ’s with his.,open• hand'. These were the only occasions on which he 
struck any .FW. ;; ,He ‘slapped one 1 'P r for., reporting late to^the work for- f 
mation, He slapped th r e other PW for not saluting him while he was 
standing at the guardhbuse (R 57). Striking prisoners v/as not' offi¬ 
cially permitted in" the Camp but it was customary. It-Was• a custom ' 
of the Japanese Army and accused, himself, was struck many times. 

Accused weighed about the same at Hanawa as he does at present. The > 

Prisoners of 1f 'ar he slanped suffered no injuries (R 58).- • . • 


/ C ross Examination : Accused was a 

first class- private.- He carried .a rifle while doing guard duty at the 
camp and while on duty at the -camp entrance. He went inside the FW 
babracks, when, he was on guard duty,, for purpose of inspection. At 
such times, he .would.'carry’his rifle with him (R 58> 59). He inspected 
the area between the'W barracks and',the latrine but not the latrine 
itself. He does not know whether or not there was a camp regulation 
requiring PW's to-wear a complete uniform with cap going to the latrine 
but there was such a custom in the Japanese Army and he assumed that 
Jaoanese Army Regulation^ were followed in the camp. He never cau¬ 
tioned F T, s for not being in full uniform going to the latrine (R 59). 

He thinks it Was the custom to have pockets and coat buttoned passing 
the guardhouse but he never .cautioned PW s for a violation of this 
custom. He.never cautioned PT No. 60, who was orderly at the' Japanese 
Headquarters, for failing to have clothing buttoned (R 60)- He does 
not recall the names of the PW's whom he slapped for being late at 
formation and for not saluting (R 60). Only the Chief of the Guard or 
the Sergeant of the Guard had authority to make F"s stand at attention . ' 
in front of the guardhouse. Serge,ant of the Guard was performed by a 
superior private or first class private. Accused never performed- this 
duty (R 60),. He saw PW's stand' at attention in front of the guardhouse 
but never himself, caused such action (R 6 l). Company guards had the 
duty of searching Fi's returning from the mine. Army guards counted 
the PW's in.-' Accused never saw a Company guard find smuggled wood on 
a W but he'heard such smuggling did happen. No Company guard ever 
reported-smuggling Of wood to him (R 6 l)*. P 1 ”*s could bring wood into 

camp from the mine. The wood was placed in a common pile and distri¬ 
buted to each barracks by the Japanese NCO in charge. Accused does not 
recall seeing any-'Of the guards search PWs for extra wood concealed 
in their clo.thing (R 6 l. 62). Accused does not .know if there was a 
camp regulation- that PW's must salute the guardhouse but, when he first 
arrived for duty at camp, he . observed PW s saluting the guardhouse and, 
therefore, thought.it was required. In the Japanese Army* all Japanese 
soldiers salute the -guardhouse* He does not know how many F's were in 
the camp or.how.many passed the guardhouse while he was on dutv without 
saluting (R 62),- The importance of saluting was stressed in _the Japa- 
nese Army and when the one PW passed the guardhouse without saluting, 
he slapped him. Slapping is a minor form of punishment in the Japanese 
Army, When accused was assigned t^o the Prisoner of War Camp, he was 
told by bis Commanding Officer not to be friendly toward F r 's. For 
that reason, when this P vr passed without saluting the accused, in front 
of other guards, he had to slap him; otherwise, the other guards may 
have thought he was friendly toward P^'s (R 62, 63 ). Other F T 's did 
not salute but he did nothing with them. It was the custom at Hanawa 
for guards to slap PF’s for not saluting and he saw other guards slap 
PW's for this (R 64), Soldier guards helped Company guards in the 
formation of work details. Company guards carried sticks and directed 
FWs into.formation by motion of their sticks. The soldier guards 
stood..by with rifles, It was at such a formation that he slapped one 
FW for being late (R 64). Accused checked barracks to see that all 
PW's.had joined formation. He never saw any other F‘ late for formation 
except, the one he slapped.He held his rifle in his right hand while 
slapping this PW. ,tr hen accused went into barracks to tell F ,f s to 
hurry he never ‘used his rifle but only made a motion with his left 
hand (R 650*. Accused had a rifle in his right hand also when he slapped 
the other FW for not saluting (R 66 ). Accused thinks the picture in 
the group photograph (Fx 28 ). with the cross drawn across the chest is 
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himself. He saw a photographer with a camera at the Christmas party- 
in 1944* He did not tell pw's he would beat-'no one that day. He re¬ 
calls no one else making that statement (R 66). Accused had his hair 
shaved off at Hanawa but it may have grown to one quarter or one half 
inch. He wore glasses most of the time (R 67). Accused'has a faint 
recollection of speaking to Captain Hunter (prosecutor), at the Meiji 
Building in November 1947, abput crowns on his teeth when he was efc Hanawa 
but does not recall definitely the question put to him or the answer I 
he gave (R 67). Accused wore an overcoat at Hanawa except on fair 
days (R 68). 

.. .. .. • ■ 

Redirect Examination : All soldiers 
except NCO 1 s of the rank of corporal or higher carried rifles. PV r, s 
would i^nly be called to attention when forming for work details if 
orders or information v/ere to be given to them. Otherwise they were 
not called to attention (R 68). ' . 

Examination bv the .Commission ; There 
were 450 to 500 prisoners of war in the camp of whom the accused knew 
only two by name (R 68). 

4. Errors, and Irregularities, : " 

• The accused before, taking the stand in his 'own behalf was not 
apprised of his right to take the stand as a witness or remain silent 
or to make a sworn or unsworn statement subject to cross-examination 
(R 54). The defense had completed its .direct examination of the 
accused and the prosecution had commenced cross-examination before this 
was discovered and the President then warned the accused of his rights 
(R 58, 59)* The accused then stated that he wished to testify under 
oath and cross-examination proceeded (R 59). The defense entered no 
objection. At the arraignment, the defense stated that the accused had 
been advised of his rights under paragraph 5b. of letter, General Head¬ 
quarters, Supreme Commander for the Allied Powers, AG 000.5 (5 Dec 45)LS 
Subject: ■ Regulations Governing the Trial of Accused v j ar Criminals 
(R 3). Fhile it would be better, before he took the stand, to have the 
accused apprised in open court, or, at least, have--a statement in de¬ 
tail bv Defense Counsel in open court'that the accused had. been ap¬ 
prised, of his right to take the stand as a witness or remain silent or 
to make a sworn or unsworn statement subject to cross-examination, as 
set forth in Section I, paragraph 3,' letter, Headquarters Eighth Army 
(5 Feb 46) AG 000,5 (YO), Subject: Rules of Procedure; and Outline of 
Procedure for Trials of Accused Wgr Criminals , it is not believed that 
any substantial right of the accused’was prejudiced, especially in view 
of the fact that, after the accused hadbeen apprised' of his rights, 
he stated, without objection, that he wished to testify under oath. ' 

5 . . Opinion : 

The record shows that the Commission was legally constituted 
end that it had jurisdiction over the crimes set forth in the Charge 
and Specifications and over the person of the accused. The accused was 
represented by counsel of his own choice and by advisory counsel. He 
cooperated in his own defense and elected to take the stand as a witness 
and. testify under oath. There is no -evidence that the accused was not 
sane both at the time of trial and at the time the alleged crimes vere 
committed. 

The evidence is legally sufficient to sustain the findings 
of the Commission as to Specifications 14, 15 and 16. _ ' 

•The evidence contained in affidavits cf PF Eowers (Ex 4) and 
P Vf Mooney (Ex 5, 10) is deemed insufficient to support the findings of 
the Commission as to Specifications 4, 8 and IP. FW Bowers describes 
"The Nigger" as ^eing nearly six feet tall and weighing around 390 
pounds (Ex 4), Actually the-accused is five feet seven and one-half 
inches tali'and weighs 150 pounds (Ex 29). His height would be undo’ 
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*«,i5 g L f ? r rf? n American and ^ does not seem reasonable that there 
would be a discrepancy of approximately ^..lnfthes and 40 rounds in the 

u^to^hat^Ph? E® rso ?4 a h0 » b L American standards,, would not measure 
up to what might be called a medium build. This disparity in descrip- 

fl 5v,S 68 5 reasonable doubt as to whether PW..Bowers was referring 
theaccused as the guard who beat him and PW.Watson. No affidavit 
of FW Watson or other corroborating evidence-to-support the beatinlof 
l atson is submitted. PW Bowers states that the assault on him and 
.atson happened in November 1944, The accused came to Hanawa on 15 

tSo 9 eveJti 94 t+' i In 0f the Proximity in time between the 

is entire ly possible .that PW' Bowers may have been re- 

°^ he u J than the accused as the person who ad- 
?h? i ? t «r e fu t ? e 4.? eatings to him and pw Vat son, especiallv in view of 
"NWrS" 2 8 the prosecution, in its argument, admits that the name 
o?fIf e ^ 0 WaS app }* ed . to other Japanese camp personnel, prior to and 
Iast ? pa5agra.ph)? d S period of service at Hanawa (R 79; see also R 78, 


ia'i . As to the beatings which PW Mooney, in his affidavits....(Ex 5, 

10) ? states were inflicted upon .him and FW Bowers in the middle of 

(E^47’ w h?Ah e T« rr i? ^elusive.. W Bowers,- in his affidavit" 

(Ex 4), which is not an affidavit limited to a specific e^ent, but a 

affidavit covering the entire period of his status as a FW, .. 
mention this beating, although PW Mooney says; PW Bowers was- - 
confined to quarters for three days as a result of it. In his con- 
currence in the United States vs Fujimoto, Case Docket No. 160, the 
Staff Judge A d vocate states that "the failure of a victim to mention 
reatment in an affidavit which he signs does not neces¬ 
sarily miniijiize or negative the occurrence unless the affidavit purport s 
t.q„„cqver a If incidents. of_ which t he, affiant h^k^nwledta.ft ' 

add f dV* should be further noted that in neithe? of his affidavits 
pv;' gi y e a fi?y si ? al description of ''Nigger”. The fact that' ' 
does *} 0 ^ mention the incident in his affidavit; and the fact 
a £ C ?u ed v lef ^ Hanawa on January 1945, while PW Mopney fixes 
® ° f the beabi £g s as the middle of January-i'945, .when the aq- ' 
may n ? t 4 h , av f been at Hanawa > raise a-reasonable doubt that 
ccstihg was administered by the accused, especially when'the prose- 
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cution concedes in its argument that there was a »'Big Nigger'' who was 

nrtr. the fi A/inpQrt r\4~ TJ«-s V-. ^ X* J i •*» - w-s j « OO _ J 
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not the accused, at Hanawa after 15 January 1945 (R.79, par 5), 


^ -a 4. T !? e e yid®nce contained in the affidavit of PW Larsen'(Ex 7) 
is deemed legally insufficient to support the finding pf guilty bv the 
Commission as to Specification 10. PW Larsen, in his affidavit,, states 
tnatj in the latter part of November 1944,. PW Howell Was'; beaten by a 
guard- nicknamed "Nigger". In his physical description of "Nigger" he 
states. Nlggey t had gold teeth. Major Fleming, in-identifying the 

" a j gr ?I 1 i p nb °‘ tc £P ap h> states t^at the accused had two front 
teeth crowned with silver (Ex 28). The defense produced.as a witness, 
Hiromasa Aramaki. a dentist for thirty-five ve.arq, who 
testified, and Produced office records to verify the fact, that the 
accused had nogcrowns or fillings in his teeth prior to,June 1946. The 
accused came to him 17 June 1946 as a patient and, ■between' that date- 
and 6 July,1946. the witness treated various defective teeth of the 
accused. When the witness first examined the acousedt there was no 
evidence that^any of his^teeth had ever previously been!crajvned or that 
they contained fillings (R 39. 40). On 28 June 1$46, the f Iltness. , . 
crowned the iirst and second incisors of the accused with Silver (R 41, 
<b* evidence is un-rebutted, and while .it remains uiirrebutted, 

raises a reasonable doubt as to whether it was the accused^fho adr : 
ministered the beating to PW Howell, which PW Larsen describes in his 
affidavit. It also raises a doubt as to the eocuraey pi.-Jfajor Fleming's 
description. No affidavit of PW Howell or other corroborating evidence 
is„submltted by the prosecution which would support the finding of the 
Commission* 1 . . . 1 . 1 . , '' ( - 


.a The evidence contained in the affidavit of PV : Samson (Ex ll) 
is deemed legally insufficient to support the finding of guilty by the 
Commission as. td Specification 13.. *<Negro”, whoyui®: y£tg/doc/8ce56a/ 
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beat him on approximately 1 February 1945, is not physically described 
in the affidavit. The accused' was not a guard at the camp on 1 
February 194-5 (R 44, 54)'. There is no definite connection between 
"Negro" referred to in the affidavit and the accused'. .PW Samson, it 
is true, identifies a photograph of the accused, in a subsequent affi¬ 
davit (Ex 12). He does, not, however, identify him as "Negro" but. as 
"The Big Nigger", On other prints of the same photograph, the aceused 
was identified by other PW’s as "Big Nigger" (Ex 15), "The Big Nigger" 
(Ex 18, 23), "The Nigger and the Big Nigger" (Ex 21) but never as 
"Negro 4 . In his subsequent affidavit (Ex 12)- PW Samson does not state 
that'it was "The Big Nigger" who beat him nor does he attempt to 
connect the man in the photograph with either "Negro" or the man who 
beat him on 1 February 1945. It is. not unreasonable, to suppose that 
if PW Samson wished, in his identification of the photograph of the 
accused, to convey the' thought that the accused was the guard who beat 
him on or about 1 February 1945, he would have Identified the accused 
as "Negro" or as both "Negro" and "The Big Nigger", or would r have 
added a remark that this was the picture of the guard who beat him. 

•In the absence of such connection between the accused and "Negro", 
we must presume that PW Samson, in hie-second affidavit, was merely 
identifying a photograph, of "The Big, Nigger" for general use in the 
trials of war criminals and not in connection with any particular 
offense. The evidence, produced by the prosecution does not establish 
the identity of the accused as the guard who beat PW Samson on or 
about 1 February 1945 beyond a reasonable doubt. 

The affidavit of P v Stubblefield (Ex 13) sufficiently esta¬ 
blishes the identity of the accused and the time of the occurrence to 
support the Commission's finding as. to Specification 14. 

The affidavits of PW Protz (Ex 14, 15) sufficiently establish 
the date of the offense and the identity of the accused to support the 
finding of the Commission as to Specification 15.' 

The affidavits of P 1f ’ ’s Protz <Er 34, 15), Forvath (Ex 16), 
Garza (Ex 18), Iluenich (Ex 22, 23) and Washburn (Ex. 26) are sufficiently 
definite as to identity, time and offenses, to support the finding of 
the Commission as to Specification 16. 

The Defense Notion for Fodification of Findings and Sentence 
and the Appeal Brief of the accused himself, attached thereto, have 
been read and carefully considered. 

6 . Recommendations : 

The file contains no recommendations for clemency. It is 
recommended that the findings of guilty as to Specifications 3, 4, 8 , 
10, 12 and 13 be disapproved. The accused was sentenced to confine¬ 
ment at hard labor for a period of four (4) years. In view of the 
fact that in arriving at its sentence the Commission took into consi¬ 
deration evidence which was legally insufficient to support findings 
of guilty as to six out of nine of the specifications upon which the 
accused was convicted and sentenced, it is recommended that only so 
much of the sentence as provides for confinement at hard labor for 
three ( 3 ) years be approved. Sugamo Prison, Tokyo, Honshu, Japan, is 
the appropriate place for confinement. 


7. Action : ' ’ 

A form of action to carry these recommendations into effect 
is hereto attached. 

HARRY G. EVANS 
Reviewer 

Judge Advocate Section 
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I concur in general .^Exhibit 3, the victim describes bis 
beating by "Big Bigger" adequately to sustain the burden of prov¬ 
ing accused's guilt. As to the sentence, however, nroper con¬ 
viction of the numbers of beatings charged .in Specifications 14, 
15 and 16 justifies at least a sentence of'four (4) years as 
adjudged by the commission. • Approval of Specifications 3, 14, 

15 and 16? the charge and the sentence of four (4) years’ is recom 
mended. Alternate proposed action to implement this recommenda¬ 
tion is attached. 


The following extract from the brief personally submitted by 
the accused is gratifying to American authorities; 

"When! entered Eugamo Prison and witnessed -the benevolent 
and magnanimous treatment'accorded the prisoners by the American 
Army, I could only compare this attitude with that of the Gods. 

I came to realize the fallacious ideas of the Japanese Army in 
which I served as a private first class at the time of the inci¬ 
dent." 


ALLAN E. BROWNE 
Lt Colonel JAGr l,( 
Army Judge Advocate 
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